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BACK TO BASICS: 
THE OUTLINE FOR 
DIRECT TESTIMONY
A Useful Tool in Litigation Services
Charles M. Phillips, CPA, CFE
Even the m ost experienced  p ractitioners 
sometimes need to reflect on the basics of 
expert testimony, such as preparing an out­
line for direct testimony. It is usually helpful 
if both the testifier and the attorney prepare 
a detailed outline of the expert’s expected 
direct testimony. The purpose of an outline is 
to organize intended testimony, not to prepare 
a script for delivery.
The attorney may wish to develop the out­
line. However, an experienced CPA expert 
who is familiar with all the facts of the case 
will have no trouble preparing an initial draft 
and, by doing so, may help the attorney to 
structure the ex p ert’s part of the trial. By 
arranging his or her testimony in a logical, 
detailed, and understandable m anner, the 
expert will better prepare for presentation at 
the trial or hearing. The expert’s initial out­
line will also help  the a tto rney  to b e tte r 
understand the expert’s analysis, and thus 
help the attorney determine the key points to 
emphasize in direct testimony.
For discovery purposes and other reasons, 
some attorneys may prefer to talk through 
the  o u tlin e  ra th e r  th an  have it d ra fted . 
Rarely, if ever should an expert bring the out­
line to the stand to refer to during testimony. 
If the expert does this, the outline is probably 
discoverable on the stand. Obviously, this 
tool is a matter for careful prior communica­
tion between the CPA expert and the attor­
ney. The expert may be attacked on cross- 
examination for planning testimony with the 
attorney who takes his or her direct examina­
tion. Such planning, however, is wholly con­
sistent with an expert’s proper preparation to 
form his or her conclusions and take respon­
sibility for his or her testinmony.
An outline for direct testimony should be 
logically structured, concise, and simple, but 
thorough in explanation. The outline should 
be appropriate to the given time constraints 
and the knowledge o f the trier o f fact or 
o ther audience. The outline often should 
repeat the expert’s findings. One common 
approach is to have the expert first provide 
an overview of his or her opinions and analy­
ses, then explain the analyses and conclu­
sions in detail, and, finally, again summarize 
the opinions and analyses for the audience— 
that is, tell them what you’re going to say, say 
it, and then tell them what you said.
T he o u tlin e  m ight have the follow ing 
structure:
I. QUALIFICATIONS
The expert identifies himself or herself and 
outlines his or her qualifications to do the 
work and to testify: his or her skills, knowl­
edge, education, experience, and training. 
The expert should reveal prior experience in 
the same business, industry, or type of asset as 
the subject of the assignment.
II. THE ASSIGNMENT
T he testim ony shou ld  describe w hat the 
expert was asked to do, briefly, and in simple, 
not highly technical terms. At this relatively 
early stage of testimony, the expert and the 
a tto rn e y  may d ec id e  to sta te  th e  basic 
premises and procedures used and explain 
how they apply to the assignment and venue.
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Charles M. Phillips, CPA, 
CFE, is a shareholder with 
Phillips Hitchner Group, 
Inc., Atlanta, Georgia.
III. INTRODUCTION OF OPINIONS
The expert concisely introduces his or her 
op in ions. This early sum m ary sta tem en t 
helps to pique the interest of the trier of fact 
or other audience.
IV. DETAILED APPROACH TO THE ASSIGNMENT
The expert provides a detailed description of 
how he or she arrived at his or her opinions. 
The expert should consider discussing all the 
steps followed and all the important informa­
tion used to reach the conclusions. Typically, 
the elements treated as significant in a writ­
ten report will m erit consideration for oral 
testimony. However, the testifier should also 
keep the presentation clear and simple
W ith ex p e rie n c e , ex p e rts  le a rn  th a t, 
before they take the stand, certain parts of 
planned testimony can become irrelevant or 
tim e co n stra in ts  re q u ire  an abb rev ia ted   
EXPERT
Opinion IRS DISREGARDS FAMILY 
LIMITED PARTNERSHIP
James R. Hitchner, CPA
In Technical Advice M em orandum  (TAM) 
97-19006, the Internal Revenue Service ruled 
th a t a fam ily lim ited  p a r tn e rsh ip  (FLP) 
should be ignored for estate tax valuation 
purposes and that the partner transactions 
were to be regarded as a single testamentary 
transfer. A lthough this ru ling  has caused 
some concern among CPAs and attorneys, it 
is important to understand that the facts in 
this instance represent an extreme situation 
th a t can easily be distinguished from  the 
majority of FLP situations that most practi­
d irect testimony. For these reasons, some 
CPA experts recom m end also preparing an 
abbreviated outline.
V. SUMMARY OF OPTIONS
Once again, the testifier states his or her con­
clusions and rem inds the audience o f key 
facts and procedures performed.
If the outline is to serve its intended pur­
pose, the attorney and the expert witness 
should always spend sufficient time discussing 
the com pleted outline. Properly used, the 
ou tline for d irec t testim ony will help  the 
attorney to understand all the elements of the 
expert’s work and conclusions, the expert to 
polish his or her presentation, and both attor­
ney and expert to determine how to structure 
the expert’s direct testimony. Preparation in 
litigation should almost always include this 
useful tool. CE
tioners are involved in. However, 
this TAM could indicate increased 
scrutiny of valuation discounts of 
FLPs by the IRS.
FACTS
T he FLP in question  was estab­
lished two days prior to the death of the ter­
minally ill decedent, who had been taken off 
life support systems. The FLP was funded in 
part by cash contributions by the decedent’s 
son and daughter in exchange for 1-percent 
general partnership interests. In exchange for 
a 15.81-percent limited partnership interest, 
property was contributed by the revocable 
trust in which the decedent’s assets were held 
and for which the decedent’s son and daugh­
ter were co-trustees. Under the terms of the 
revocable trust, on the decedent’s death, the
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assets were to be divided equally between her 
two children. A marital trust contributed prop­
erty in exchange for an 82.187-percent inter­
est. The decedent was the beneficiary of the 
marital trust, and her son was trustee. Upon 
her death, the marital trust was to be divided 
equally between the son and daughter.
Between the form ation o f the FLP and 
the date of death, there were various trans­
actions of the limited partnership units. The 
p ric e  o f  th e  lim ite d  p a r tn e r s h ip  u n its  
included a 48-percent total discount from  
the underlying net asset value o f the part­
nership. The assets contributed in exchange 
for partnersh ip  in terests in the FLP were 
valued at $2,259,143.90, but two days later 
the same partnership interests were valued 
at $1,177,013 for estate tax purposes.
IRS ANALYSIS
The IRS rejected the valuation and held that 
no discounts were applicable. They felt that 
the sole purpose of the entire structure was to 
reduce federal transfer taxes. In finding that 
the FLP should be disregarded for estate tax 
valuation purposes, the IRS cited Estate of 
Murphy v. Commissioner, T.C. Memo 1990-472, 
a case that the IRS felt involved “the same 
kind of fact situation.” In Murphy, the dece­
dent transferred stock to her children eigh­
teen days before her death, which left her 
with a minority interest. The TAM observed 
that the transaction in this instance resulted 
in nothing of economic substance nor any
change in control over the assets. The dece­
dent’s assets were transferred from revocable 
and marital deduction trusts to a FLP. The 
FLP interests of the marital trust were subse­
quently sold to the d eceden t’s children in 
ex ch an g e  fo r the  issuance o f th irty-year 
promissory notes. The IRS asserted that this 
sale was created to “disguise” the “gratuitous 
testam entary transfer of the thirty-percent 
limited partner interests to the children.”
The IRS applied IRC 2703 to disallow an 
estate tax valuation adjustm ent because it 
found the FLP was not a bona fide business 
arrangement, but a means to transfer prop­
erty to members of the decedent’s family for 
less than full and adequate consideration. 
The IRS concluded that the property passing 
after the d eced en t’s death  were the assets 
ra th e r  th an  lim ited  p a r tn e rs h ip  u n its . 
Furtherm ore, the IRS held that, under sec­
tion 2703, the restrictions contained in the 
partnership agreement should be ignored in 
valuing assets for estate tax purposes.
James R. Hitchner,
CPA, is a shareholder 
with the Phillips Hitchner 
Group, Inc., Atlanta, 
Georgia. He is member 
of the AICPA MCS 
Business Valuations 
and Appraisals 
Subcommittee.
BONA FIDE PURPOSES
The form ation and valuation of FLPs con­
tinues to come under increased scrutiny by 
the IRS. Many practitioners feel that, as in 
this case, the main attack will be on the part­
nership  itself. However, the m agnitude of 
discounts will probably continue to be an 
area of dispute. CE
 
EXAM SCHEDULED 
FOR ABV 
ACCREDITATION 
PROGRAM
The AICPA will administer the initial examina­
tion for the Accredited in Business Valuation 
(ABV) designation on Saturday, November 
15, 1997. The examination will be adminis­
tered in ten cities across the country: Atlanta, 
Boston, Chicago, Dallas, Denver, New York, 
Philadelphia, San Diego, San Francisco, and 
Seattle. Review courses for the examination 
are also scheduled in nine of these cities (see 
box on page 4).
ELIGIBILITY REQUIREMENTS
To be eligible for the written examination, 
candidates must—
▲ Be a m ember in good standing of the 
AICPA and hold an unrevoked CPA certifi­
cate or license issued by a recognized state 
authority.
▲ Provide evidence of ten business valua­
tion engagements that demonstrate substan­
tial experience and competence.
For purposes of the ABV accreditation pro­
gram, the ABV C redential C om m ittee has 
defined a business valuation engagement or 
project as one that involves sufficient research 
and analysis to arrive at a conclusion or estimate 
of value of an entity, instrument, or economic 
benefit requiring a documented conclusion.
To m aintain the accreditation each cre­
dential holder shall—
3
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Where and When to Take the Review Course
The review course for the ABV examination will be offered in the following cities:
City Dates State Society (phone number)
Denver Sept. 5 -6 * Colorado Society of CPAs (303-773-2877)
Atlanta Sept. 11-12 Georgia Society of CPAs (404-231-8676)
Seattle Sept. 19-20 Washington Society of CPAs (206-644-4800)
Chicago Sept. 22-23 Illinois CPA Foundation (312-993-0393)
Philadelphia Sept. 26-27 Pennsylvania Institute of CPAs (215-735-2635)
Boston Oct. 8 -9 Massachusetts Society of CPAs (617-556-4000)
Los Angeles Oct. 17-18 California Society of CPAs (800-922-4272) (The examina­
tion will not be administered in Los Angeles, but in San Diego 
and San Francisco. See below.)
Dallas Oct. 23-24 Texas Society of CPAs (972-687-8500)
New York Oct. 27-28 Foundation for Accounting Education (212-719-8300)
San Diego (exam only) California Society of CPAs (800-922-4272)
San Francisco (exam only) California Society of CPAs (8 0 0 - 922-4272)
ten ta tive . Confirm dates with Colorado Society.
▲ At the conclusion of every three-year 
period submit documentation demonstrating 
substantial involvement in five business valua­
tion engagements.
▲ Com plete sixty hours of related CPE 
during the same three-year period.
This summer, information packets will be 
sent to p ractitioners who have requested  
their names be added to a mailing list main­
tained by the AICPA Management Consulting 
Services Team. The packets will contain com­
p le te  p ro g ram  in fo rm a tio n  in c lu d in g  a 
description o f eligibility requirem ents, an 
examination application, an experience affi­
davit, the answers to frequently asked ques­
tions about the program, examination con­
tent specifications, information on the exami­
nation review course, and other materials. To 
be added to the mailing list to receive the 
inform ation packets, AICPA m em bers can 
access the AICPA’s 24-hour fax retrieval sys­
tem by dialing 201-938-3787, following the 
voice cues, and asking for docum ent no. 491.
PROGRAM ADMINISTRATION
The examination application and the experi­
ence affidavit will contain instructions on 
completing and submitting the forms. The 
ABV Credential Committee will have respon­
sibility and final authority for approval or 
rejection of applicants. If there is a question 
regard ing  inform ation on the experience 
affidavit, candidates will be contacted imme­
diately to resolve the open questions, thereby 
perm itting the qualified candidate to sit for
the examination. The deadline for applying 
to  take th e  e x a m in a tio n  sc h e d u le d  fo r 
November 15, 1997 is O ctober 6, 1997.
ABV EXAM REVIEW COURSE
The AICPA is offering a two-day examination 
review  co u rse  in n in e  c ities d u rin g  th e  
months of September and October (see box 
for dates and location). The review course 
will offer two leading experts in business valu­
ation as the instructors and will cover the 
business valuation body of knowledge in an 
interactive approach designed to prom ote 
maximum participation. The cost for the two- 
day course is $449. Practitioners are advised 
to confirm the course dates with the sponsor­
ing state society.
Those interested in attending the review 
course should contact the state society of 
their choice to confirm the dates and loca­
tions. Sixteen CPE credit hours are recom­
m en d ed  for the  course in acco rdance  
w ith the AICPA S tatem ent on S tandards 
fo r Form al C ontinu ing  E ducation (CPE) 
Programs. A ttendance at the review course 
does not guarantee qualification for the ABV 
exam ination. A ccreditation candidates are 
responsible for meeting the qualifications to 
take the examination.
When the examination is administered on 
November 15 in San Diego at the Sheraton in 
downtown San Diego, it will p recede the 
AICPA’s Third A nnual Business Valuation 
Conference scheduled for November 16-18 
at the Loews Coronado. E3
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QUESTIONS ASKED ABOUT 
THE ABV ACCREDITATION 
PROGRAM
Q. Are there any provisions for grandfather­
ing or granting the ABV designation through 
reciprocity to those that hold business valua­
tion designations from other appraisal orga­
nizations?
A. No. The ABV accreditation program has 
been designed to ensure that the program be 
availab le  to AICPA m em b ers  who have 
d e m o n s tra te d  th e  necessary  d e p th  an d  
b read th  of experience and  knowledge in 
business valuation and are members in good 
standing while holding a valid CPA certificate 
or license. These requirements provide that 
the credential holder has the proper level of 
professional competence and adheres to the 
AICPA Code of Professional Conduct.
Q. Are there any differences betw een the 
C ertifica te  o f  E d u ca tio n a l A ch ievem ent 
(CEA) in Business Valuation and the ABV 
designation?
A. Yes. The CEA is awarded to those who suc­
cessfully complete the eight-module business 
valuation educational program. The CEA is 
an indication of completion of an educational 
program not an accreditation, and as such, 
may not be used as a professional designation. 
The ABV designation incorporates an experi­
ence requirement and a written examination 
designed to test knowledge in business valua­
tion and requires ongoing experience and 
CPE in order to maintain the designation.
Q. Does simply assisting in the preparation of 
common-sized financial statem ents, doing 
ratio analysis, or performing certain analyti­
cal review procedures count toward the ten 
engagements-project experiences required to 
be able to sit for the ABV examination?
A. No. The experience com ponent of the eli­
gibility requirement to sit for the written ABV 
examination states that the candidate must 
provide evidence of ten business valuation 
engagem ents that dem onstrate substantial 
experience and competence. For purposes of 
the ABV accreditation  program , the ABV 
Credential Committee has defined a business 
valuation engagement or project as:
A valuation engagement or 
project involving  sufficient 
research and analysis to arrive at 
a conclusion or estimate of value 
of an entity, instrument, or eco­
nomic benefit requiring a docu­
mented conclusion.
Q. Can I take the ABV exam ination  even 
tho u g h  my exp erien ce  affidavit is u n d e r  
review because of questions concerning cer­
tain aspects of my experience?
A. Yes, with a qualifier. The ABV Credential 
Committee may conditionally accept some­
one’s experience affidavit. This conditional 
acceptance occurs when, in the course of 
reviewing an applicant’s ten engagem ents, 
there is a question about experience indi­
cated on the affidavit. The candidate will be 
allowed ninety days from the date of notifica­
tion of conditional acceptance to resolve the 
open issues.
The candidate can still sit for the examina­
tion during this period; however, the candi­
date runs the risk o f having to retake the 
examination should the open issues not be 
resolved during the ninety-day period. The 
ABV Credential Committee has created an 
internal review process that requires the con­
sent of multiple reviewers before any applica­
tion can be rejected for deficiencies in the 
experience requirement.
Q. In order to meet the requirement for ten 
engagem ent experiences to sit for the ABV 
examination, a candidate must demonstrate 
substantial experience. To meet the require­
ment of five engagement experiences to main­
tain the accreditation, the ABV credential 
holder must demonstrate substantial involve­
ment. Is there a difference between substantial 
experience and substantial involvement?
A. Yes. The ABV Credential Committee has 
determ ined that substantial experience can 
be demonstrated by participating in a business 
valuation engagem en t (see defin ition  o f 
engagement above). To maintain the accredita­
tion, substantial involvement requires that 
the individual be responsible for the business 
valuation engagement.
Q. What is an example of being “responsible” 
for a business valuation?
A. Individual A inputs raw data into a spread­
sheet program. Individual B analyzes that data
5
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and arrives at a conclusion of value. Individual 
C reviews the data that A and B worked on and 
signs off on the project. In this example, both 
B and C meet the criteria of being responsible 
for the engagement, A does not.
Q. How do applications that have open issues 
get resolved?
A. The ABV Credential Committee has insti­
tuted an internal review process. It works as 
follows:
If a rejection is contem plated , the first 
C redential Com mittee reviewer passes the 
application to a second committee member 
for review. If the second reviewer agrees with 
the first reviewer, the application is rejected. 
However, if the second reviewer disagrees 
with the first reviewer, the application goes to 
a third reviewer. The third reviewer then rec­
onciles the dispute. The reviewer’s determi­
nation is the decision, and associated action 
is taken.
Q. W hen does the  in itia l CPE three-year 
period for reaccreditation begin?
A. The CPE requirem ent for ABV reaccredita­
tio n  will be c o n s is ten t w ith o th e r  CPE 
requirements of the AICPA. However, the ini­
tial reaccreditation cycle shall begin immedi­
ately subsequent to the candidate’s notifica­
tion of accreditation and end December 31st 
o f the th ird  com plete ca lendar year. For 
example, if a candidate is notified of his or 
her earning of the ABV designation on April 
1, 1998, the initial reaccreditation  period  
ends December 31, 2001.
Mark Your Calendar
Several AICPA Conferences of interest to
CPA Expert readers will take place in the fall. 
They include:
Advanced Litigation Services Conference 
October 16-17, 1997 
The Mirage, Las Vegas
National Conference on Business Valuation 
November 16-18, 1997 
Loews Coronado Bay Resort, San Diego
Fraud Conference 
December 7-9, 1997 
Hyatt Hill Country, San Antonio
For information, call the AICPA 
at 800-862-4272, option 1.
Q. What happens if my job changes or other 
professional or personal circumstances pre­
clude me from timely meeting of the reac­
creditation requirements?
A. If reaccreditation requirements are not met, 
your accreditation ceases and all initial require­
ments, including examination, must again be 
met to regain accreditation. A waiver may be 
requested and will be granted if, in the sole judg­
m ent of the AICPA Credentials Committee, 
there is justification because of extreme hard­
ship or extraordinary circumstances.
Q. O ne of the criteria for m aintaining the 
ABV accreditation  is that each credential 
holder completes sixty hours of related CPE 
during each three-year period subsequent to 
obtaining the ABV designation. How do you 
determine if the CPE is related?
A. For the CPE to be deemed related, it must 
add to the credential holder’s knowledge and 
understanding of business valuation and skills 
in perform ing valuation engagements. The 
ABV Credential Committee has provided an 
outline of suggested CPE topics in the ABV 
Candidate’s Handbook that are directly related 
to the conduct of a valuation engagement and 
are considered to be part of the required body 
of knowledge for the ABV credential holder.
Q. What are some of the CPE categories or 
subjects that the ABV Credential Committee 
recom m ends as part of the body of knowl­
edge for the ABV holder?
A. The recommended CPE topics considered 
to be related to business valuation fall into 
several broad categories including:
▲ Security market operations 
▲ Research techniques and research tools 
▲ Company, industry, and economic data
analysis
▲ Valuation calculations and conclusions 
▲ Reporting standards and report prepa­
ration
▲ C ode o f P rofessional C o n d u ct and  
Professional Standards
Q. Are computerized interactive CPE courses 
considered to be self-study for purposes of the 
20-hour limit for self-study, authoring articles, 
lecturing, or serving as a course instructor?
A. No. Computerized interactive CPE courses 
are not classified as self-study for the purpose 
of the 20-hour limitation. CE
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THE INTERNET CHALLENGE: HOW 
RELIABLE IS THE INFORMATION?
How to Evaluate Information Downloaded From the Internet
Expert
Tols
Eva M. Lang, CPA
CPAs are using the In te rn e t as a tool for 
locating information to support conclusions 
or recommendations for a variety of consult­
ing engagements. As we come to rely on the 
Internet for a greater proportion of data, the 
quality of that data becomes an increasingly 
important issue.
How do we evaluate the quality o f the 
information we obtain from the Internet? To 
a certain extent we can apply the same crite­
ria to In tern e t inform ation that we use to 
evaluate the quality of printed resources. We 
would consider the accuracy, authority, objec­
tivity, currency, and coverage of a resource 
regardless of whether it is in printed or elec­
tronic form. However, it is more challenging 
in m any cases to apply these  c r ite r ia  to 
resources acquired through the Internet.
ACCURACY
Assessing the accuracy o f web resources is 
complicated by the ease of publishing infor­
m ation  on the In te rn e t. T he low cost o f 
Internet access attracts a wide variety of mate­
rial and allows those who may be unable to 
publish in the traditional media a forum for 
distributing inform ation that sometimes is 
inaccurate or questionable. Remember, any­
one can publish anything on the Internet.
AUTHORITY
It is also difficult to determine the authority 
of an In ternet publisher, primarily because 
the author is often unidentified. Even if you 
can identify the author, you may not have 
additional inform ation needed  to make a 
ju d g m en t about his or h e r qualifications. 
Unlike traditional media, Internet publishers 
often fail to take responsibility for the infor­
mation on their sites.
OBJECTIVITY
B ecause so m u ch  in fo rm a tio n  on  th e  
Internet is placed there by parties with a spe­
cific agenda, the objectivity of an In ternet 
resource is always questionable. Editorializing
by parties who omit or obscure their affilia­
tions is common.
CURRENCY
The whole idea o f electronically available 
information seems so current and up-to-the- 
minute that it is easy to overlook one of the 
most im portant criteria for evaluating infor­
mation gotten from the Internet: currency. 
Dates are frequently missing from informa­
tion published on the Internet. If a date does 
appear it could be the date the information 
was published in another medium, the date it 
was originally written, the date it was placed 
on the Internet, or the date it was last revised.
COVERAGE
Coverage, another evaluation criteria, takes 
on a d ifferen t aspect in relation  to docu­
ments published on the Internet. The extent 
of the coverage of the topic may be uncer­
tain. It could be greater than the print ver­
sion of the same publication because the cost 
of expanding the docum ent on the Internet 
is low, or it could be less.
MORE CHALLENGES
Because Internet publications can be so dif­
ferent from traditional print publications, it 
is n o t sufficient to simply apply the stan­
dard evaluation criteria. Jan  A lexander, a 
lib rarian  at W idener University in Chester, 
Pennsylvania, has identified seven additional 
“challenges” presented by Internet resources. 
(The article in which this list of “challenges” 
appears is itself an example o f the type of 
docum ent that exists only on the In ternet 
and requires the application of the very evalu­
ation criteria that it contains!) T he seven 
Internet evaluation “challenges” identified by 
Ms. Alexander are:
A Marketing-oriented web pages can blur the 
distinction between advertising and informa­
tion.
A Infomercial web pages will blend informa­
tion with entertainment and advertising.
Eva M. Lang, CPA, is 
Vice President of Mercer 
Capital Management, Inc., 
Memphis, Tennessee and 
is a member of the AICPA 
Business Valuations and 
Appraisals Subcommittee.
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▲ Hypertext links link pages that may not be 
of the same quality as the original.
▲ Software requirements may limit access, so 
be aware that the type of browser used may 
limit how much information you obtain and 
how m uch of the inform ation appears on 
the screen.
▲ Webpages are out of context. Search engines 
may retrieve web pages out of context requir­
ing a return to the home page to determine 
the source of the information,
▲ Web pages are unstable. Web resources can 
appear quickly and disappear without notice.
▲ Web pages are susceptible to alteration. Web 
resources can be the victims of both acciden­
tal and deliberate alteration.
Given all the “challenges” facing users of 
Internet information, how can you be sure that 
the inform ation you are using is reliable? 
There is no perfect measure of reliability that 
we can apply to an Internet resource. Rather, 
we must ask pertinent questions and make an 
informed judgm ent of reliability in the context 
of the intended use of the information. If you 
are looking for a joke to insert into a speech, 
then the qualifications of the author may be of 
little interest to you. But if you are searching 
for compensation inform ation on which to 
base a damages calculation, then determining 
the reliability of the information becomes vital.
QUESTIONS TO ASK
The first questions to ask when evaluating an 
Internet resource relate to the source of the
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USING ADR CLAUSES TO 
MANAGE COLLECTIONS
Melinda M. Harper, CPA, 
is Director of Dispute 
Resolution Services 
with Shenkin, Kurtz, 
Baker & Company, PC, 
Englewood, Colorado. 
She also serves as 
chair of the AICPA MCS 
Executive Committee.
Melinda M. Harper, CPA
You can minimize the disruption and cost of 
collecting overdue fees from clients by includ­
ing clauses in engagem ent letters requiring 
that fee disputes be resolved through alter­
nate dispute resolution (ADR). ADR clauses 
may also cool your client’s ardor for a mal­
practice counterclaim when you try to collect 
fees. H ere’s how it works in “real life.”
SCENARIO 1— OVERDUE FEES
A client isn’t paying bills. Time drags on, so you 
try to collect fees through letters and phone
information. Who is the author and what is 
his or her background? (This may require 
backtracking to the site’s hom e page or e- 
mailing the webmaster to request additional 
information.) Is the author trying to sell you 
something? Is any sort of bias apparent?
Next look at the details. Question the rele­
vant dates. When was the item originally pub­
lished? And when was it last revised? How up 
to date are the links? How in-depth is the 
topic coverage? Is there evidence of any qual­
ity control such as peer review, or reference 
to reputable journals that have editorial con­
trols? Does the document used include exag­
gerated  claims or extrem ist language that 
may raise a warning flag about the suitability 
of a site?
Finally, look to other sources to corrobo­
rate or confirm the information found in an 
In te rn e t docum ent. Can the inform ation  
also be found in a print publication or cor­
roborated by information on a different web 
site? Information, especially the factual sta­
tistical inform ation that CPAs often seek, 
will often appear in more than one type of 
document.
Information on the Internet is more sus­
pect than printed data but it is important to 
remember that the Internet is also home to a 
great deal of information that is well docu­
m ented and reliable. Internet based informa­
tion is neither inherently good or bad; it is 
u ltim ate ly  the  user who m ust m ake th a t 
determination. CE
 
calls, but nothing seems to work. 
Rather than turn the case over to 
a collection attorney, you ask your 
attorney to advise your client that 
you are going to exercise your 
right to demand an arbitration on 
the unpaid fees. At that point, the 
client may threaten a counterclaim for mal­
practice if you continue the collection effort. 
Your attorney reminds the client that the terms 
of the engagement letter call for all disputes 
relating to the engagement to be handled in 
an arbitration proceeding. The client consults 
with their attorney and learns that if a counter­
claim for malpractice is filed in court, your 
attorney will point out the ADR clause and the 
Judge will refer the matter to the venue speci­
fied in the engagem ent letter. Your client 
becomes willing to negotiate a settlement.
8
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SCENARIO 2— THE DIFFICULT CLIENT
You warn an unusually difficult client that 
you will file a demand for arbitration unless 
fees are paid. Your threat, however, doesn’t 
work, so you pay the fee to file a demand for 
a rb itra tio n  with the a rb itra tio n  p rovider 
named in your engagement letter (I use the 
American A rbitration Association (AAA)). 
The arbitration provider very shortly sends a 
notice to the respondent, and the clock starts 
running. The difficult (read litigious) client 
then learns from their attorney that discovery 
in arbitration is limited, the opportunities for 
appealing arbitration awards are minimal, 
and the arbitrator will be appointed by the 
arbitration provider if the parties can’t agree 
on someone.
Thus, the exposure to risk is managed, the 
cost is minimized, and the disruption is con­
tained to a reasonable time period. In the 
worst case, the arbitration goes ahead and, at 
least, the situation is resolved! Even better, if 
you do win, arbitration judgm ents are gener­
ally enforced by the courts w ithout review 
(but consult with your counsel about the 
practice in your local jurisdiction).
If you aren’t currently using an ADR clause 
in your engagement letter and want to, con­
tact your local AAA office for information on 
ADR provisions and procedures, check that 
your insurance carrier permits you to include 
ADR clauses, and have your attorney review 
your changes to your engagement letter.
ISSUES TO CONSIDER
Many attorneys d o n ’t want to collect debts 
through arbitration, but if your engagement 
letter and ADR clause are written properly, 
your attorney should be able to recover both 
arbitration costs and legal fees. Another issue 
 
STRATEGIES TO ENSURE 
PROFITABILITY
Lessons Learned at the ADR Superconference
Wiliam C. Barrett III, CPA, CTP
Alternative dispute resolution (ADR) is no 
longer just an alternative to litigation but a 
sound effective philosophy that can have a 
tremendous impact on the business, financial,
may arise if your attorney files to collect in a 
court. In that instance, you may be waiving 
your right to arbitrate any counterclaims even 
though you have an ADR clause. This issue is 
especially important to consider when a client 
is difficult, so you should address it to your sat­
isfaction with your attorney before proceeding.
An ADR clause can provide for mediation 
first and then arbitration or an ADR hybrid. 
Even if your ADR clause does not contain a 
mediation provision, many clients will agree 
to mediate prior to arbitrating.
SELECTING A PROVIDER
I use AAA because I am confident that they 
will be around when any dispute occurs. In 
ad d itio n , they have p e rm a n en t full-tim e 
adm inistrators and they have a clear set of 
rules and procedures. I use AAA’s standard 
a rb itra tio n  clause because my co n trac ts  
(engagement letters) are generally straightfor­
ward fee-for-service arrangem ents, and the 
disputes are limited to the services covered by 
the engagement letter. For more complicated 
arrangem ents, we may negotiate a unique 
ADR clause.
Author’s Note: The preceding is my experi­
ence with ADR clauses and arbitration and 
client fee disputes and is no t legal advice. 
Please consult with AAA for how-to informa­
tion or your legal advisor for legal information.
Editor’s Note: For additional guidance on 
ADR including a list of additional providers, see 
“Alternative Dispute Resolution: The Pros and 
Cons,” CPA Expert (Summer 1996), “Using ADR 
Clauses in Consulting Services Engagement 
Letters,” CPA Management Consultant (Summer 
1996), and “Mediation: An Opportunity for 
CPAs and Their Clients,” CPA Management 
Consultant (Summer 1995). CE
 
and legal communities. This was the 
conclusion of business leaders, repre­
sentatives of dispute resolution organi­
zations, and other key decision makers 
who attended  the first annual ADR 
Superconference in Washington, DC, 
April 28 and 29, 1997 at the Capitol 
Hilton. The conference was convened 
by Forbes Magazine and the American 
Arbitration Association (AAA). The AICPA par­
ticipated in creating the superconference.
O ne o f the  keynote speakers, Je rry  J. 
Jasinow ski, P re s id en t o f  th e  N a tio n a l
 
William C. Barrett III, 
CPA, CTP, practices in 
Richmond, Virginia and 
is a Virginia Supreme 
Court Certified Mediator. 
He is a member of the 
AICPA Litigation and 
Dispute Resolution 
Services Subcommittee 
and is a member of the 
American Arbitration 
Association Commercial 
Panel of Neutrals.
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''Defining the 
facts in large cases 
is the biggest 
obstacle, and CPAs 
do this defining  
quite well.”
Association of Manufacturers, called the ADR 
movement “an historical movement,” saying 
that “ADR is important not because it’s a magic 
bullet but because it has the capacity to change, 
innovate, and improve the quality of opera­
tions.” Jasinowski added, “I think the main case 
is that ADR leads to better solutions.”
A n o th e r  keyno te  sp eak er, T h e o d o re  
Kheel, past president of Battle Fowler and a 
m ediator since the 1940s, said that volun­
tarism is at the root of ADR. “ADR is not sim­
ply an alternative to litigation. [It] is a philos­
ophy, a way of corporate life. Most of us think 
settlement is the way to go,” said Kheel.
William K. Slate II, AAA President and 
CEO, agreed with Kheel. He said ADR is no 
longer just an alternative to litigation “but a 
risk management tool for all parties and a set 
of options to be built into sound business and 
legal planning.”
DRAMATIC INCREASE IN CASE FILINGS
Slate n o te d  th a t  th e  AAA’s case filings 
ju m p ed  from  62,000 in 1995 to 70,000 in 
1996, a num ber equal to one quarter of all 
the civil cases filed in federal courts last year. 
Slate said that ADR’s growth has been rapid 
over the years, so m uch so th a t it is now 
applicable to practically any kind of dispute 
other than cases that require legal precedent 
or in which a motion for summary judgm ent 
is likely to be reached.
CORPORATE COUNSEL ROUNDTABLE
In one of the highlights of the conference, 
members of a corporate counsel panel shared 
their experiences in ADR use. Panelists said 
that companies tend to pursue a double strat­
egy in resolving business disputes by maximiz­
ing the potential of ADR processes through an 
advocate who can negotiate effectively and 
opting only for a “gladiator” to litigate when 
necessary.
T he  ro u n d ta b le  m o d e ra to r , P e te r  D. 
Zeughauser of Client Focus, asked the pan­
elists w hether they preferred  gladiators to 
handle a case, or an advocate with excellent 
skills in dispute resolution. Jeffrey Kindler, 
Senior Vice President and General Counsel 
of M cDonald’s Corp., said he preferred  to 
distinguish a litigator from a negotiator and 
select one. “One can’t easily find a gladiator 
and a settler in the same person,” he said.
Walter G. Gans, Vice President and General 
Counsel of Siemens Corp., said that his com­
pany tries to use ADR as m uch as possible. 
“We look for outside counsel at law firms 
committed to ADR. That doesn’t mean that 
the lawyer we select is likely to be a mediator as 
well as a gladiator. But we want to know the 
firm is committed to an ADR solution.”
EARLY ASSESSMENT IS IMPORTANT
Panelists agreed that case assessment is a very 
im p o rtan t p a r t o f legal work and  th a t it 
sh o u ld  take p lace  as early  as po ssib le . 
Kindler emphasized the importance of early 
assessment of risk and exposure in a case, 
saying it leads to a basic strategic decision 
about how to settle and which form of ADR 
to use, as well as predicting the outcome of 
the case.
Getting in-house and outside counsel to 
make an early assessment rather than put it 
o ff is the  b iggest obstacle , acco rd in g  to 
Kathryn A. Oberly, Vice Chair and General 
Counsel for Ernst & Young, LLP. “I ’m not 
sure I want to sit around and watch the case 
unfold. It’s almost always a cheaper and bet­
ter business solution to resolve the case early 
on,” she said.
THE ROLE OF CPAs IN ADR
R ichard  I. M iller, G eneral C ounsel and  
Secretary for the AICPA, stated that CPAs are 
invaluable to the ADR process, especially in 
large scale and complex cases. Their training as 
neutral fact finders is well suited to the ADR 
process. Theodore Kheel seconded Miller, say­
ing, “Defining the facts in large cases is the 
biggest obstacle, and CPAs do this defining 
quite well.”
FUTURE OF ADR
The Futures Panel discussed movements that 
will have an impact on the future of ADR. 
The movements include:
A The establishing of uniform  national 
ADR provider standards
A  National certification for providers and 
practitioners
A T he conso lidation  o f organizations 
leading the provision and  adm inistration  
o f ADR, m ost notably AAA, CPR Institute 
fo r D ispute R eso lu tion , the  Society of 
Professionals in Dispute Resolution (SPIDR), 
andJAMS/ENDISPUTE.
T he second annual conference will be 
held next year in Toronto, Canada. Its focus 
will be international arbitration.
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Editor’s note: Readers will find discussion of 
the opportunities for practitioners to provide 
ADR services, along with discussion of the 
associated issues in past articles in CPA Expert 
and CPA Management Consultant (the newslet­
te r  sen t to m em b ers  o f th e  AICPA 
M anagem ent Consulting Services Section).
In addition to the articles mentioned in the 
preceding Tip of the Issue, the articles are:
  
ADVANCED BUSINESS 
VALUATION CEA 
PROGRAM AVAILABLE
T he AICPA has launched  a new program  
leading to a certificate of educational achieve­
m ent in advanced business valuation (BVA 
CEA). The new program builds on the suc­
cess of the Institute’s widely attended CEA 
program in business valuation (BV CEA) by 
providing more in-depth training to practi­
tioners with some experience in the field. It 
offers graduates of the BV CEA program and 
o th er experienced valuation practitioners 
intense exposure to more complex aspects of 
business valuation.
CORE PROGRAM WITH ELECTIVES
T he A dvanced Business V aluation  CEA 
involves the successful completion of eight one- 
day courses, which together result in a total of 
64 CPE credit hours (eight hours per course).
Of these, five are core courses that all partici­
pants must take and are available only to CPAs 
(or people sponsored by a CPA) who are 
en ro lled  in the  BVA CEA program . T he 
remaining three courses are open to others, as 
well as participants in the BVA CEA program.
The core program is designed to refine basic 
skills and to explore specific valuation topics 
that meet your practice needs. The courses can 
be taken  in any o rd e r, an d  each course 
includes an objective examination. The BVA 
CEA program  is open to practitioners who 
have graduated from the BV CEA program or 
have a moderate amount of experience in busi­
ness valuations.
The five required courses are:
A Advanced Analysis o f Discounts and 
Premiums
▲ ‘‘T h e  CPA as a Court-Appointed Expert: 
Opportunities and Challenges,” CPA Expert, 
Winter 1995.
▲ “Alternate Dispute Resolution: O ppor­
tunities for the CPA,” The CPA Management 
Consultant, Spring 1993.
Readers who do not have copies of any of 
these articles can ob tain  them  by calling 
201-938-3502 or e-mail wmoran@aicpa.org. CE
▲ Advanced Research Analysis 
▲ Rates o f Return: D evelopm ent, 
Analysis, and Application
▲ M arket A p p ro ach : A dvanced  
Guideline Company Analysis
▲ Small Business Valuation Case Study 
The elective courses th a t are cur­
rently available include:
▲ H ealth  C are Industry  an d  M edical 
Practice Valuation
▲ Using Ibbotson Associates’ Publications 
in Private Firm Valuations
▲ Valuation Issues in Divorce Setting
CERTIFICATE AWARDED, NOT SPECIALTY 
DESIGNATION
The BVA CEA Program  awards a certificate 
that indicates com pletion of an educational 
curriculum. It does not result in a specialty 
designation. Accordingly, a CPA who earns 
the BVA CEA is not perm itted to hold out 
to the public as a specialist accredited in 
business valuation. The AICPA has devel­
oped a program  to designate specialists in 
business valuation—Accredited in Business 
Valuation (ABV). To earn this designation, 
the candidate must successfully complete a 
written examination and comply with other 
criteria. However, the CPE credits earned 
from  the BVA CEA program  can be used to 
m eet the CPE requirem ent for m aintaining 
the ABV designation. (See “Exam Scheduled 
for ABV Accreditation Program” on page 3.)
To obtain a free brochure for more infor­
mation about the BVA CEA Program or the 
CEA Program in Business Valuation, call the 
AICPA O rder Department at 800-862-4272, 
option no. 1, or fax 800-362-5066. Ask for the 
CEA catalogue (product no. 881111). To enroll 
or register in a course or program, call your 
state society. CE
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FYI
_________
APPRAISAL STANDARDS BOARD 
PROPOSES RESTRUCTURING AND 
REVISION OF USPAP
The Appraisal Standards Board (ASB) of The 
Appraisal Foundation has been working since 
1996 to address recommendations to improve 
th e  U n ifo rm  S tan d ard s  o f P ro fessional 
Appraisal Practice (USPAP) through a major 
restructure and revision of the standards. The 
ASB believes that its revision project is neces­
sary not only to address recommendations, 
but also to respond to changes in the market­
place for professional appraisal services and to 
differences in how valuation, consulting, and 
review appraisal services are provided in dif­
ferent sectors of the profession.
The proposed changes will be in th ree 
major areas: structure, language, and concepts. 
The revised USPAP will have two distinct parts:
▲ Part One will apply to all types of appraisal 
assignments and contain an Ethics Standard, a 
Jurisdiction Standard, a Supplemental Require­
ments Standard, a Competency Standard, an 
Appraisal Process Standard, and Definitions.
▲ Part Two will include performance stan­
dards specific to the various appraisal practice 
disciplines currently represented in, Standards 1 
through 10 of the 1997 USPAP. Given the mag­
nitude of the revision project, the earliest the 
ASB expects to have a restructured and revised 
USPAP is 1999. Exposure drafts are expected to 
be ready by late Summer, 1997 and will be avail­
able th rough  The Appraisal F oundation ’s 
Subscription Service on the Foundation’s Web 
site and via fax-on-demand. CE
AICPA.
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